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TO: Addressees

Attached is the ¢final guidance document presenting the
Agency's interpretation of the "Single Operaticnal Upset" (SOU)
provisions that were added to the Clean Water Act by Congress vi
the Water Quality Act of 1987, now codified as CWA §§ 309(c)(5)
(d), and (g)(3), 33 U.S.C. §§ 1319(c)(S5), (d), and (g)(3). It i
the purpose of this Guidance to provide EPA enforcement personne
with an Agency interpretation of the SOU provisions for use i
determining under what circumstances SOU will apply to reduce th
statutory liability of a CWA viclator.

This Guidance document was distributed in draft for commen
on April 21, 1989. Comments were received from nine EPA Regional
offices, the National Enforcement Investigations Center, the Office
of Criminal Enforcement Counsel, the Office of Gensral Counsel, and
the Department of Justice, Land and Natural Resources Division.
The comments wers generally very favorable and the Guidance has
been revised pursuant to those comments. In particular, there was
nearly unanimous agreement with the approach to the interpretation

"of SOU set forth in the Guidance. Agreenent was unanimous that SOU
may not be limited to vioclations of tschnology~based effluent

limitations.
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The Guidance set out in the attached document represents th
Agency's authoritative interpretation of the Single Operationa.
Upset provisions contained in the Water Quality Act of 1587. It
is intended Primarily for the use of government personnel. It is
not intended, and cannot be relied upon, to create any rights,
substantive or procedural, enforceable by any party in litigation
with the United States. The Agency reserves the right to change
this guidance at any time without public notice.

We encourage all Regions to discuss any instance in which soy
arises in an enforcement context with us. Please call either
Daniel Palmer, OECM-Water, (LE-134W), FTS 382-2849, Richard Kineh,
OWEP, (EN-338), FTS 475-8319, or, for potential criminal cases,
call Bette Ojala, OCEC, (LE=-134X), FTS 475-9663.
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Addressees: Regional Counsels, Regions I-X

Water Division Directors, Regions I-X

ORC Water Branch Chiefs, Regions I-X

Regional Water Management Compliance Branch Chiefs,
Regions I-X :

Ed Reich, OECM

Paul Thomson, OECM

Enforcement Director, NEIC

Edmund J. Struzeski, NEIC

Susan Lepow, 0GC

Ruth Bell, oGC

Richard Kozlowski, OWEP

Bette Ojala, OCEC

Ivy Main, 0GC

David Buente, DOJ

Assistant Chiefs, DOJ Envirommental Enforcenent

OECM Water Attorneys .

Philip Yeany, ORC, Region III

David Rankin, Region V

Hugh Barrol, Region IX




I. d

Congress, in amending the Clean Water Act in 1989 via the
Water Quality act of 1987), qualified the adninistrative, civil,
and criminal enforcement Sections of the statute with the -
tollowing languaqez

For purposes of this Subsection, a single Cperational upset
which leads to simultanecug violations of more than One
Pollutant Parameter shal) be treated 88 a single violation.

Clean Water Act §3 309(e)(5), 309(q), and 309(q)(3), 33 U.s.c. §§
1319(c)(5), 1319(d), ang 1319(9)(3). The effect of this langquage
is to 1limie, under certain circumstanccs, the penalty liabiljey
of violators of the Clean Water aAct. "Sinultancous" viclationg
©f multiple Pollutant Paranmeters, established by an NppES Permit,
categorical standards, or local limits, ®ach of which is
attributable to the same “single Operational Upset," are to be
counted as only one violation,

The term "upset® hag been defineq by requlation, 4o C.F.R.
$ 122.41(n), as an atffirmative defense which, ir atfirnatively
raised ang Proved, Completely relieves 2 regqulatee of 1iability.
However, the term "single operational upset" ("SOU") hag
absolutely no history Predating itg use in the Water Quality ace.
It is therefore the purpose of this guidance to interpret single
4 th

Following are the chier conclusionsg Teached in thig
guidance: ,

1. a "single Operational Upset” is defined in this guidance
as:

An eXCeptional incident which cauges linultancous,
unintantional, unknowing (not the result of a knowing .
act or cmission), temporary noncompliance with more
than one Clean Water Act effluent discharge Pollutant
Parameter. Single SPerational upset does not include

the extent caused by inpropcrly designed or inadequate
treatment facilities. .




2. At the sentencing stage in a ecriminal prosecution, or at
the remedy stage in a civil enforcerent pProceeding (judicial
or administrative), violations of multiple pollutant
parameters, resulting from a single operational upset, will
be taken together in the aggregate in determining the
maximum criminal fine, the maximum term of imprisonment, or
the maximum civil penalty, which may be imposed or assessed,
for each day during which the defendant has been found -
guilty of a criminal offense, or during which the defendant
(or respondent) has been found liable for civil violations.

3. This definition of Single Operational Upset applies
equally in the civil judicial, administrative, and criminal
contexts. Nonetheless, the extent of the availability of
SOU to limit penalty liability is less extensive in the
criminal context due to the requirement that the excesdance
must have been unintentional and unknowing. This
requirement eliminates the availability of SOU for "knowing*
criminal violations, CwA § 309(e) (2), (3), and (4).

4. Unintentional and unknowing operator error that results
in the occurrence of an SOU event may justify a limitation
on liability. "SOU differs in this regard from the upset
defense, which does not recognize operator error as a basis
for raising the defense. The availability of SOU for
exceedances caused by unintentional operator error and for
negligent acts or omissions is necessary in order to give
soutany practical application in the criminal enforcenent
context. '

5. "Simultanecus” is defined in this guidance as all
pollutant parameter exceedances attributable to a specific
single operational upset that occur during a single day.
Each day that such exceedances continue is considered to be
an additional day of violation subject to additional
penalties.

6. "Pollutant parameter” is defined as all effluent
limitations and non-numeric limitations regulating the
content or amcunt of a regulatee's direct or indirect
discharge. These parameters may be contained in an NPDES
permit, a locally issued permit or other control mechanism
established in accordance with the pretreatment regulations,
40 C.P.R. Part 403, categorical pretreatment standards, etc.
The basis upon which the pollutant parameter is established
is irrelevant, i.e., one may claim SOU to limit liability
for exceedances of water quality-based, technology-based, or
otherwise derived pollutant parameters.

7. SOU serves to limit a CWA requlatee's potential
liability for exceedances of multiple pollutant paraneters
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in situations where a regulatee who usually complies with
applicable effluent limits experiences. an extraordinary,
temporary, and unintended "“upset® event, i.e., some kind of
unusual interference with the industrial or municipal
treatment system, that results in ricncompliance with more
than one effluent limitation. Under these circumstances,

- EPA enforcement personnel, in calculating the maximum
allowable statutory penalty, will treat violations of
multiple pollutant parameters on a single day, attributable
to a specific SOU event, as one vioclation. It must be
‘Stressed that an event will not constitute an upset for
purposes of the SOU limitation on liability unless the
regulatee can demonstrate a norm of compliance with his
permit effluent limitations.

8. In order to claim SOU, the "upset" event must be
exceptional, i.e. a non-routine, unusual malfunction of a
facility's usual proper and adequate operation. The event
must not be business as usual.

9. SOU is not available to limit liability where pollutant
parameter exceedances result from the installation of
inadequate treatment facilities or faulty design of the
treatment facilities. SOU is also not available to limit
liability of those who viclate the CWA by discharging
without a permit, where a permit is legally requiread.

10. SOU is not available to limit the liability of any
regulated entity who, personally or by its agents or any
persons in any way associated with the regulated entity,
intentionally or knowingly causes viclations of poellutant
effluent parameters.

1l. The regulatee subject to a CWA enforcement action bears
the burden of coming forward with the claim that an SoU
event occurred causing the exceedances in question. The
regulatee also bears the burden of proving, by a
pPreponderance of the evidence, the occurrence of the SOU
event and its relationship to the effluent limitation
exceedances in question.

12. A regulatee may not claim SOU if he/she fails to take
timely corrective and/or mitigative action where possible or
practicable to reduce the effect of the upset event.

II. v

The term "single operational upset"” has no history prior to
"its use in the Water Quality Act of 1987. It has no history as a
statutory or regulatory term of art, nor does the term have a )

single, precise, or authoritative common meaning. Therefore, in
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interprcting the meaning of SOU, EPA looks to three Sources: ¢,
legislative history of the Water Quality act, the regulatory
definition of "upset," ang the plain meaning of the words in the
SOU provisions. We will 100k first to the legislative history,
A. The ngislasiggunissgzz“gx_:ng Hater Quality Act of 1987
. Although the Clean water act Was not amended until February
4, 1587, in the l00th Congress, the Svolution of the Water
Quality act to its final form took Place Primarily in the 99th
Congress. Representative Howard introduced H.R. 8, the Water
Quality Renewal Act of 1985, on January 3, 198S. The Senate
bill, s. 1128, was introduced May 14, 19gs. Neither the House
nor the Senate bill as originally Presented contained a Provision
similar to the single operational upset provision. However, the
amended H.R. 8 reported out of the Houge Committee on Public

Works and Transportation contained the fellowing language in its
administrative Penalties Provision:

Secretary, as the casge may be, has assessed a civi)
Penalty under this subsection against such pPerson with
Tespect to the same violation or a violation having
substantially the same cause Or arising out of
substantially the same conditions.

The COnmittcn‘rcport °n H.R. 8 contained the following
discussion: : .

If a series of Closely related violations occurs due to
a2 single Ooperational upset which leads to simultaneocug
violations of several pollutant.paran.tor: over a
period of Several days, Epa nay bring one enforcement
action, Subject to the $125,000 maximum. Epa may not
sSeek to evade the $12s,000 maximum by, for example,
-bringing separate enforcement actions for each of these
simultanecus violations. However, EpA is free to bring
Separate actions for individual violations (or groups
of violations) Which are not of this nature. H.R. Rep.
No. 189 at 33, 99th Cong., 1ist Sess. (July 2, 1985)

However, the House Committee bill ang report éro not, .
strictly Speaking, part of the legislative history of the Water
Quality Act, because the 100th Congress, which actually passged
. m : .
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the legislation, did not incorporate thenm Ey reference, as it did
various other bills, reports, and debates.?® .

On September 4, 1985, Congress passed a motion to agree to a
conference. The conference report was filed on October 15, 1986.
The bill reported out of committee contained the single
operational upset provisions, atfecting civil, administrative and
criminal penalty assessment, as they appear in the water Quality
Act as finally passed. The Conference Teport provides the
.following discussion: :

The [House] amendment provides that a civil penalty may
not be assessed with respect to a violation it a
penalty has been assessed with respect to the sanme
violation or a violation having substantially the same
cause. (bracketed word inserted) H.R. Rep. No. 1004,
99th Cong., 2d Sess., 132 Cong. Rec. H10569 (Oct. 15,
1986).... For all three classes of penalties covered
by the conference substitute--criminal, judicial civil,
and administrative civil - the conference substitute
provides that a single operational upset which leads to
simultaneous violations of more than one pollutant
parameter in an NPDES permit shall be treated as a
single violation. H.R. Rep. No. 1004, 99th Cong., 24
Sess., 132 Cong. Rec. H10570 (Oct. 15, 1986).

Representative Snyder, a ranking minority member of the
House Committee on Public Works and Transportation, referring to
the SOU provisions, stated, "Under these penalty provision [sic],
multiple violations which stem from a single cause should be
considered as one 'violation' for penalty assessment purposes."
H.R. Rep. No. 1004, 99th cong., 24 Sess., 132 Cong. Rec. H10932
(October 15, 1986). Rep. Snyder did not identify the nature of
the "single cause” in this statement but from the Plain language
of the gtatutc it is clear that it must be an "operational
upset.”

1 Ses "Guidance on 'Claim-Splitting' in Enforcement Actions
Under the Clean Water Act,” August 28, 1987, for a discussion of
the application of the $12%5,000 statutory cap on administrative
(class II) penalties in the context of a series of vioclations.

2 Rep. Snyder could not have meant that anv single cause
that results in multiple vioclations is to be considered as one
viclation .for penalty assessment purposes. If any cause would
suffice to limit penalty 1liability, then failure to install
‘necessary wastewater treatment equipment would constitute a
single cause for which penalty liability could be 1limited.
Failure to install treatment equipment is not an "operational




Subsequently, S. 1128 was signed in both the House and the
Senate on October 23, 1986. The bill was vetoed by President
Reagan on November 6, 1986. In the 100th Congress, the identical
bill, redesignated H.R. 1, was again passed by both houses of
Congress and was again vetoed by the President, on January 30,
1987. However, five days later, on February 4, 1987, Congress
voted to over-ride the President's vetc and the Water Quality Act
of 1587 becane law.

Since H.R. 1 was identical to the conference bill placed
before the President in the 99th Congress, the legislative
history pertaining to that legislation was incorporated by
reference. Sen. Chafee stated:

Therefore, the statement of managers on that bill (s.
1128), which is found in Report No. 99-1004, contains
the primary legislative history on this bill. That
statement of managers, as explained by conferees on the
floor of the House and Senate last October, should be
viewed by courts as the most authoritative statement of
congressional intent. 133 Cong. Rec. S$746 (daily ed.
Jan. 14, 1987) (statement of Sen. Chafee).

Specifically, the legislative history includes the conference
report, and the Senate debate on the conference report, as well
as the report of the Environment Committee on the committee bill
S.1128 and the Senate debate on the committee bill. 133 Cong.
Rec. S734-735 (daily ed. Jan. 14, 1987) (statement of Sen.
Mitchell).

The legislative history is thus largely a restatement of the
single operational upset provision. No discussion is found in
Congressional debate. At most, the discussion in the conference
report shows that the Conference Committee restated the previous
House concept of penalty limitation as a single operational upset
concept. Congress deleted the term "substantially the same
cause” at the same time. The change indicates that it was
Congress's intent that only a cause related to a single
operational upset could operate to limit liability. The
Conference Committee also incorporated the concept of
simultaneity, which operates to further limit the violations
which may be treated as a single violation.

The nev wording added by the Conference Committee indicates
the importance of the term "single cperational upset" and of the

upset,” nor is it at all likely that Congress would have desired
to limit a polluter's liability in this situation. The statute

‘must be construed as written, limiting liability where the cause

of multiple violations was single "operational upset."
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simultaneity concept. Nonetheless, Congress provided no guidance
on what it meant by these terms. It is therefore, primarily, the
regulatory definition of upset and the plain statutory language
that form the basis for EPA's interpretation of the SOU
provisions. ) '

“B. i b e e

The term "upset" has been defined by regulations promulgated
by the Environmental Protection Agency. 40 C.F.R. § 122.41(n).
These regulations were developed in response to the Federal
Circuit Court decision in v v
Protection , 564 F.2d 1253 (9th Cir. 1977). 1In Marathon
Qil, the court held that EPA was required to insert a special
"upset" provision into the permit of each of the defendants in
the case. The court concluded that a facility using proper
technology operated in an exemplary fashion would not necessarily
be able to comply with its technology-based effluent limitaticns
one hundred percent of the time. Further, the Act only required
dischargers to meet effluent limitations by application of "best
available technolegy." Therefore, lack of a mechanism providing
an excuse from liability for those rare circumstances when a
violation occurs that the discharger could not aveid set a
standard higher than that set by the Clean Water Act.

Based on the decisien in Marathon 0il, EPA elected to
require by regulation that all federally-issued NPDES permitsi
afford dischargers who have violated technology-based effluent
limitations in their permit a limited "upset defense." The
regulation defining upset states:

"Upset" means an exceptional incident in which there is
unintentional and temporary noncompliance with
technology based permit effluent limitations ([or
categorical Pretreatment Standards] because of

factors beyond the reascnable control of the permittee
(or Industrial User]. An upset does not include
noncompliance to the extent caused by ocperational
error, improperly designed treatment facilities,

3 states are not ragquired to include an upset provision in
state~issued pollution discharge elimination system permits under
§ 510 of the Act, 33 U.S.C. $1370, which allows states to adopt
or enforce more stringent standards. v i o}
C€o,, 813 F.2d 1480 (9th Cir. 1987). See alse U.S. v. BP 0il,
Inc., No. 86=-0792 (E.D.Pa. July 29, 1988)(order granting
govermment's motion for partial summary Jjudgment) ("Absent
incorporatiori by either [defendant's <federal or state issued)
permit of the upsat defense . . . , the defense is unavailable to

defendant.”™)




inadequate treatment facilities, lack of preventive
maintenance, or careless or improper Operation.

40 C.F.R. §§ 122.41(n) and 403.16(a).

The intent of the upset defense, as defined in the
regulations, is to provide those who violate techneology-based
effluent limitations (contained in a teder;lly-issucd NPDES
permit or categorical Pretreatment standards) with an affirmative
defense to allegations of pernmit noncompliance, if the exceedance
results from an eXceptional, unintentional incident which is
beyond the contrsl of the party who discharges in violation of -
his permit. a party who Successfully claims upset is not legally
liable for the exceedances at issue, and has not vioclated the
CWA, his NPDES permit, or categorical pretre tment standards.

An analysis of the soy Provigsions in the Water Quality
Act and their application to the various enforcement sections to
which they were appended, makes it doubtful that Congress
intended single cperational upset to have exactly the same
definition as regulatory upset. 1f SOU and regulatory upset are
given the same definition, two major problenms arise. TFirst, the
regulatory upset defense would render SOU almost neaningless,
providing a complete defense in the same situations where sou
would serve only to limit a violator's liability. Second, the
regulatory definition of upset is inapplicable in the crimina)
context. Criminal liability is Predicated on Proving certain
levels of Culpability, either negligent or knowing. "“The
regulatory upset defense, by definition, is unavailable in those
situations where the event causing the viclations ig attributable
to negligence or greater Culpability on the Part of the
regulatees. Therefore, if one 2pplies the regulatory definition
of upset €0 SOU in the 309(c) criminal context, no criminal
defendant will ever be able to avai}l himsel? of the sou
limitation on liability.

Because the Tegulatory definition of upset cannot
effectively apply to SOU, it is necessary to interpret this
statutory provision based primarily upon the Plain meaning of the
words in the provision and a determination of how the provision
can effectively be interpreted to limit the extent of statutory

- liability for certain viclations of the CWA.
C.Plain Meaning of the Words in the Single Qperational Upset
Exovisions -

l. The phrase "single ocperational upset,® gimply con-
strued, refers to a singular event, arising from some kind of
» that results in an "upset.” An upset, in
industry terms, is an unusual event -that temporarily disrupts the
usually satisfactory operation of a system. In the context of
SOU, an event, to constitute an upset, must disrupt the system in

-~

ey

~
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such a way that it results in violation of multiple pellutans
Parameters.

. 2. "Simultaneous violations," resulting from an SOU, are
violations that occur at precisely (or nearly) the same time, ang
result from the same cause, i.e., the same upset event.

. 3. "Pollutant parameters” are the effluent limitatiens
established in an NPDES or state-issued pollutant discharge
permit or categorical standards or other standards (i.e. local
limits) applying to indirect dischargers (industrial users) .

III. Definitions
A. "Single Operational Upset"

Following is the definition of Single Operational
Upset which EPA enforcement personnel should use in the Civil
Judicial and Administrative, and Criminal contexts (CWA §§
309(d), 309(g)(3), and 309(c)(5)):

An exceptional incident which causes simultaneous,
unintentional, unknowing (not the result of a knowing
act or omission), temporary noncompliance with more
than one Clean Water Act effluent discharge pollutant
parameter. Single operational upset does not include
Clean Water Act violations involving discharge without
an NPDES or locally issued permit or noncompliance to
the. extent caused by improperly designed or inadequate
treatnent facilities. '

B. " ”

In order to qualify as an SOU event; an incident must be
"exceptional," i.e., the incident must not be business as usual,
but must be a non-routine malfunctioning of an otherwise
generally compliant facility. The regulatee must normally be in
compliance with applicable effluent limitations. See Sectien
IV.D. below.

c. n Ne e
Qperxational Upset is Involved

The statutory language refers to "simultaneous violations"®
of more than one pollutant parameter. For purposes of the SOU
provisions, violations of more than one pollutant parameter shall
be considered to be simultaneous if they occur during a single
day, and result from the same operational upset event. In other
words, all violations attributable to a specific SOU that occur

during a single day will be counted as only one violation for
purposes of determining the maximum penalty allowed under the

-
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CWA. Therefore, if an SOU results in the exceedance of more th.
one permit pollutant parameter, and these exceedances continue
for only one day, only one violation will be counted. If a
violation attributable to one SOU continues for two days, two
viclations will be counted, and so eon. - ‘ '

congress, in establishing statutory penalty limits, set
those limits on a per day, per violation basis. See CWA §§
309(e) (1)(B) and (2)(B), 309(d), and 309(g) (2) . Tnder the cwa,
each day that an effluent limitation exceedance or other cwa .
viclation continues is a new day of violation, for which the
regulatee may be assessed an additional day's statutory maximum
Penalty. The SOU provisions do not breach this "per day, per
violation” rule. SOU does not seek to limit the counting of
violations so that multiple days of violation caused by an sou
event is counted as only one violation, but rather, that the
viclation of multiple is counted as only one violation
for the purpose of determining the maximum allowable penalty.
Therefore, in defining "simultaneous," it is correct and in
compliance with Congress's desire that each day of violation
caused by an SOU event be counted as 4 separate violation.

D. ZUnintentional®

The requirement that the noncompliance with effluent
parameters have been "unknowing and unintentional" restricts the
availability of the SOU limitation en liability to upset events
other than those caused by the regulatee or his agents or other.
associated with the regulatee who knowingly intend to commit the
act that caused or led to violations of the CWA. For the purpose
of defining SOU, there is no distinctien drawvn between a
violation "intentionally" caused and a violation "knowingly"
caused. See IV.C. below.

E. "Temporarv®

The requirement that noncompliance with effluent limitations
be "temporary" concerns the regquirement that the regulatee takes
corrective and/or mitigative action on an expedited basis
following the SOU event. See IV.B. below.

F. ZPollutant Parameter®

- For purposes of the SOU provisiong, the term “"pollutant
parameter” shall include all pollutant® numerical effluent
limitations and non-numerical limitations regulating the content
or amount of a regulatee's discharge, such as flow limitations,
visible solids, etc. The term does not include permit or

4 "Pollutant® is defined at § 502(6) of the Act, 33 U.S.C
1362(6). -
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regulateory conditions not directly relating to pollutant
regulation, such as requirements to report, monitor, perform
studies, complete tasks on schedule, Pretreatment progranm
implementation, etc.

The statute itself restricts the application of SoU to
violat;cns of pollutant parameters. Therefore, liability for
violations inveolving discharge without a permit may not be
limited by a claim of soU. '

. SOU, unlike the regulatory upset defense, is not limited to
violations of technology-based effluent Parameters and applies
equally to water quality-based effluent parameters. Congress, in
enacting the three SOU provisions, did not make any distinction
between the bases upon which effluent lirmitations are formulated,
and there appears to be no basis upon which to make this
distinction in this guidance.

Iv. Application of Single Operational Upset to Limit Liability
A. Io Claim SOU, the Incident Must be Exceptional

To qualify for the SOU limitation, the "upset® incident must
be exceptional: a non-routine, unusual malfunction, breakdown or
disruption of a facility's usual Proper and adequate operations.
It follows from Congress's use of the words "single" and *“upset"
that a single operational upset cannot be business as usual. (The
concept of single operational upset is similar to that of
regulatory upset in this regard.)

B. Io Claim SOU, a Discharger Must Normallv Achieve its
Effluent Limitations

Several exceedances stemming from the same cause nay
constitute evidence that the underlying cause or event was not an
"upset,” i.e. an unusual or exceptional malfunction of an
ordinarily well functioning operation. Such a series of
exceedances indicates that proper equipment may not have been
installed, that the facility might be, as a matter of course,
improperly operated, or that the design of the facility is
deficient. It would also indicate that the discharger/violator
had notice that there was a problem with its treatment facility
and failed to take action to mitigate and avoid further
breakdowns leading to exceedances. Therefore, viclations of the
CWA by dischargers who are frequently, repeatedly, ordinarily or
predictably not in compliance are not due to an "upset" within
the meaning of "single operational upset,™ even if associated
with an equipment breakdown or operational failure.
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on liability, This conclusion has 3 limiting effect on the
availability of SOU to limit liability, partioularly in the

CWA § 309(c) (1) makes certain "negligent" violationg
criminal nisdemeancy offenses. CWA § 309(:)(2), (3), ana (4)
make certain "knowing® vioclations Crimina) felony Offenses,

The position of the Agency is that the State of ming a
defendant must have had in order to be convicted of a felony is
"general intent," not "sSpecitic intent.w This means that the
United States need not prove that 2 defendant Specifically
intended by his acts Or omissions to Viclate the law, but that he
must have consciously or knowingly Committed (or Oomitted) an ace
that caused or led to the vielatien, (of Course, intentional
violations committed by one who has "Specific intent» are also
Punishable under the Clean wWater Act Penalty provisions.)

omissions which "caygen Or "lead to" the violations, not any

equipment breakdown which may have been associated with such

illegal acts. Thus, the sou Provision does not apply to mitigate

Sentencing of felony violations ©f the Clean Water aAct, although
ons

(nsqligenco).

" %Wmﬁm%%

The upset defense ig defined by regulation go that it may
not be raiged if either operational

unintontional) Or careless or improper SPeration was the cause of
the effluent limitation eXCeedances at issue. SOU, on the other
hand, ig defined go that it hay be claimed where operationa)
€rror or careless or improper Operation wag unknowingly or

unintentionally committed.

This deviation from the regulatory upset definition is
necessary in order to give sou Practical application in the
criminal enforcement context. Criminal liability under the Clean
Water Act ig Premised on either a "negligent" or "knowing" level_
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of culpability. CWA § 309(c)(1) and (2). zg any exceedance thas
is either intenticnal.cr knowing or caused by "error,"” op
"careless" or "improper" Operation were to be excluded from the
definition of sou, no situation jn Which one could pe both

E . i ] i y > 1 d
an@ng_mm;

Vielations which ocecur because adequate treatment tcchnology
has not been installed jg not an upset as defined in the
regulations, particularly because POor design ang inadcquate
treatment do not constitute the tYpe of circumstances
that qualify an event as an soy Or upset. Epa enforcement
Personnel shoulgd take the same approach to interprcting the sou

y 1
adequatc troatmcnt .
F. SOU Mav Not pe Claimed Where the Clean Water ace

Because it ig a Prersquisite to Claiming the SOU limitation
on liability that violations of multiple Pollutant Parameters
have been €xceeded, SOU can not be available to a.respondent or
defendant in an enforcenent action brought for discharge without
a2 permit. Absent a perzit (or some other similar contreol
mechanism), there are no Pollutant Paranmeters established for the
respondent or defendant to have exceeded.

The regqulatory upset defense is not avajlable where a
noncompliance situation exists Or is allowed to continue to
exist, when Corrective or mitigative neasures were possiblg or
Practicable byt were not taken. 40 C.F.R. § 122.41(n)(3)(;v).
EPA enforcement Personnel should take the same approach to
intcrpreting single operational upset. The sou ptcvisicns shall
Not be construed to Provide relief to regulatccc who fail to take
timely nitigative or corrective measures to minimize the effects
Caused by the Sou nor shall continuing days of violations,
originally caused by an sov, be equitably attributable to the sovU
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if the vioclator has not taken whatever corrective or mitigative
actions are necessary to prevent the continuing violations. See
40 C.F.R § 122.41(d) (Quty to mitigate). This requirement is
necessary to compel regulatees who experience an upset event to
immediately correct the problem and not allow the violations to
continue for an entire day (a day during which no additional
penalties will accrue, if additional violations are attributable
to the upset event). Congress certainly did not intend to
establish a limitation on liability that grants a regulatee the
right to violate at will, even for a single day. Implying such
an intent on Congress is contrary to the logic and purpose of the
Clean Water Act and would make a mockery of Congress's carefully '
devised regulatory scheme.

H. Procedural Requirements

1. The Nature of Single Operaticnal Upset

The SOU provisions create a) a sentencing factor, in the
criminal context, to be considered by the sentencing judge:; and
b) an equitable factor pertaining to appropriate relief, in the
civil (judicial or administrative) context, to be considered by
the judge or presiding officer. As such, the issue of whether an
SOU provision applies is not a matter which should be presented
to or considered by a jury in a criminal or ecivil judicial case,
and it need not be addressed in a charging document or civil

complaint.
2. Establishing the Elements of SOU

If a respondent or defendant in an administrative, civil or
criminal enforcement action believes that certain simultaneous
violations of more than ocne pollutant parameter were caused by a
single operational upset, respondent or defendant is responsible
for asserting this claim. Respondents and defendants are in the
best position to produce information relating to whether given
viclations resulted from an SOU event. A claim of occurrence of
an SOU is relevant to the size of the penalty imposed, not the
liability of an alleged violator, thersfore SOU need not be
raised until the assessment of the penalty or sentencing phase of

the proceeding.

The respondent or defendant, to successfully assert the SOU
limitation on liability, must demonstrate, through properly
signed, contemporanecus operating logs, or other relevant
evidence, that:

- a) " A single operational upset 6ccufred;

b) Th-.pcrnitte. or violator has taken, in a timely
fashion, all corrective and/or mitigative
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measures where possible or pPracticable. (See
Section IV(G) above.)

Where a respondent or defendant has provided EPA with
prior nogic. of an SOU condition (e.g.,. in accordance with the 22
hour notice requirements of 40 C.F.R. 122.41(1) (6)) Presumably
administrative and judicial decision-makers will give'appropria:e
welight to such prior notice in determining whether the occurrence
©of an SOU has been proved. '

3. Butden of Proof.on Respondent/Defendant

Where a respondent or defendant desires to claim the
protection of a statutory exception or exemption, such as SQU, i«
is fair, reascnable, and within the Constitutional Due Process
Clause to require the claimant to come forward with some evidence
of its applicability, and to require the defendant to bear the
burden of proof. Although the "burden of persuasion" is not
often placed on defendants or respondents, particularly in
criminal cases, it does not offend notions of fundamental
fairness to place such a burden on defendants in this context, to
prove "by a preponderance of the evidence" that SOU should apply.
The information required to establish the occurrence of an sou
event is within the possession and control of the claimant.
Further, the NPDES regulations already require reporting of many
noncompliance incidents. To require that the Agency determine
whether a single operational upset has occurred, and whether the
prerequisites to its assertion have been met would be quite
burdensome and would be contrary to the intent of Congress that
enforcement actions should not be bogged down in administrative
determinations or showing of fault. See A lLegislative History of
22: glaan Water Act of 1977, 9s5th cong., 24 Sess. (1578) at

I-anmm_ﬂ_ﬂmlmmum_;i

When an SOU results in the exceedance of multiple daily
maximum pollutant parameters, only one violation will be counted
for each day that the exceedance attributable to the SoU
continues. Thus, an SOU that results in three days of
noncompliance with one or more permit effluent parameters will be
counted as three violations in determining the statutory maximum
penalty.

The counting of vioclations becomes more complicated when,
for example, a permit contains both daily maximum effluent
discharge limits and monthly (or weekly) average discharge
limits. The violation of a monthly average limitation is counted
as one day of viclation for each day in the month, e.g. 30 days

v

of violation in a 30 day month. See Gw o :
Foundation, 791 F.2d 304, 314~15 (4th Cir.




1986)

' ¥ + 484 U.5, 49 (1987) . The

question therefore arises aboyt how to count the Number of
violations where an sou evVent causes éxceedance of multiple
monthly averages or a combination of daily Daximums ang monthly
averages. ' . '

In counting monthly average Vioclationg in the sou Context,

EPA enforcement Personnel shoulad abide by these Tules:

of an

1) If a monthly average limitation would net have been
exceeded the effluent limitation eXCeedances Caused
by a Specific sou event, then that monthly average Vioclatiohn
nerges with violations of any other Pollutane Parameter
eXCeedances Caused by the same SOU event. This rule applies
to daily maximum Parameter €XCeedanceg that are Caused by
the SOU ang to each day of each monthly average Parameter

r the

29r discharges Tresulting from that sou event, then only one
violation per day will be counteq during that entire month

2) If the monthly average Pollutant Parameters in the above
example would have been eXceeaded of discharges
Caused by an Sou svent, the Number of viclationg are counted

counted for Purposes of calculating the statutory Penalty,
This is true of both daily maximum Parameter eXxceedances ang
days of monthly average 6XCeedance, For @xample, jir monthly
average Parameters for Pollutantg A and B are exceeded

for each day during that month, 1g daily maximum
exCeedances occur during that month and are attributable to
the sou event, they do Dot merge with the ccrrcspcnding days
of monthly average violatien either,

For further eXanmples of counting violationg °n the context
SOU, see Appendices 3 and 2, below. .




Bow She

Because the regqulatory upset defense and single
Sperational upset are Similar Concepts, it g helpfu]l ¢go Compare
them and to examine the ways in which they substantively and

owing i v

A. The Purpose and effect of single operational upset
differs from the Purpose and effect of the Fegqulatory upset
defense. sou Provides that Epa, in dctcrmining the maximuym

Tegulatee's liability iS limited to $25,000 pPer day ($10, 000 per
day adninistrativcly), Tegardless of the number of Pellutant

Regulatory Upset (as defineq in Epa Tequlations, 4g¢ C.F.R.
122.41(n)) differs in that its Successful assertion constitutes a
complete affirmative defense (rather than 2 mere limitation on
total liability) to honcompliance with effluent linitationsg.

B. Single Operational upset is available as a limitatjion on
liability for noncompliance with both tcchnolcgy-based and water
quality-based effluent limitations. This is not true of the
regulatory upset defense, which applies only to giolations of
tcchnolagy-hascd effluent discharge limitationg.

C. Single Operational Upset need not be hentioned in an
NPDES permit, either federal or state issued, for & viclator to
Claim thig linitationson liability in a federal enforcenent
action for Penaltiesg. The regulatory upset defense, on the

5 But ses menx_amm_mmgg council v.FpaA, sso F.2d
156 (C.A.D.C, 1988). In thig decision the circuit court has
to determine whether

Compelled EPA to conduct further Proceedings ¢

to extend the upset defense to violations of wator-qualzty based

effluent limitationsg. Id., 210. The coure expligitly_states
P,

regulatiénn, as they apply to violations of technology-based
Standards, remain in effect. Id., 210.

6 In a state enforcement action, brought in accordance with
2 state water Protection statute, an upset defense will only be
available if provided for by state law, regulation, or as a NPDES
permit Provision. Similarly,_thc sou lzm;tapion on lzabzl;ty
does not apply to enforcement actions brought in accordance wztg
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contrary, must be expressly included in 2 gtate issued permit ¢
be raised as an affirmative defense in a federal enforcement
action. This limitation on raising the regulatory upset_defense
does not apply to a holder of a federally issued permit.7 '

. D. The regulatory upset defense is not available where the
noncompliance is caused by operational error, improperly designed
or inadequate treatment facilities, lack of Preventative
maintenance, or careless or improper operatien. The upset
regulation also requires that the incident or event leading to
the exceedances be exceptional and that the resultant
noncompliance be both unintentional and temporary.

"Upset," in the context of single operational upset, picks
up some of these limitations based on the common understanding of
the type of event that constitutes an industrial operational
upset. The event must be exceptional or unusual, and it must be
unintentional and unknowing. Further, peollutant parameter
exceedances caused by failure to properly design and failure to
install adeguate treatment facilities can not constitute an sSoU.
Unlike the upset defense, in the SOU context operator error nay
be the basis of an sou clain. See IV.D, infra.

E. To assert the regulatory upset defense, .a regqulatee must
give prior notice to EPA or the state in accordance with 40
C.F.R. §§ 122.41(n) (3)(iii) and 122.41(1)(6). A regulatee is n
required to give prior notice of the SOU event in order to lat:
assert the SOU limitation on liability.

F. Respondents and defendants may claim, in the same
Judicial or administrative action, both regulatory upset and
single operational upset. If the upset defense is successfully
Claimed, single operational upset is not applicable to those
violations since the respondent or defendant would be absolved of
liability for the violations at issue.

state law, unless the state law contains an SOU provision.
States may provide for more strict enforcement; including greater
penalty liability, than is provided by federal law.

On the contrary, the federal government, even when it
enforces against violations of state issued NPDES permits, must
allow an SOU claim because the federal government alwvays sues
under the Clean Water Act which contains the SOU provision.

7 See Marathon 0il v. EPA, 564 F.2d 1253 (sth cir. 1977) ;

: A'4 . No. 86-0792 (E.D.Pa. July 27,
1988) (order granting government's motion for partial summary
judgment) ("Absent incorporation ... of the upset defense [in;c
either an EPA or state issued NPDES permit], the defense is
unavailable to defendant"). ' .
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VIII. goncluysion

Single Operationa} Upset operates to limit the statutory
liability of Clean Water act Fegulatees under a strictly defineq
Set of circumstances. If a Tegulatee's usually well functioning
Process is somehow "upset" resulting in exceedances of multiple
pollutant Parameters, the statutory liability for those
exceedances will be Calculated as if only one Pollutane Parameter
had been exceeded. The "upset" must be an cxtraordinary event,
not routine or i any way usual, it BUsSt not have been an
intended result of the regulatee's action Or inaction, ang it
nust not be attributable to inadequate treatment facilities or
faulty design of those facilities.

In so doing, the regulatee must demonsgtrate that he/she took
timely corrective and/or mitigative measures if posgible or
Practicable to limit the environmental effect of the soy event.

IX. Effect of Guidance

This guidance establishes the Agency's authoritative
interpretation of the Single Operational Upset provisions set
forth in the Water Quality act of 1987. 1t ig Primarily intended
for the use of government personnel. 1t ig not intended, ang
cannot be relied upon, to create any rights, substantive or
Procedural, enforceable by any party in litigation with the
United States. The Agency reserves the right to change this
guidance at any time without public notice.

In addition, the Agency's application of this guidance in
formulating an appropriate Clean Water Act penalty, done in
anticipation of litigation, is likely to be exerpt from
disclosure under the Freedom of Information aAct. AsS a matter of
public interest, the Agency may release this information in some
Cases.

X. contact

For further information, Please contact Daniel Palnmer,
Attorney/advisor in the 0ffice of Enforcement and Compliance
Monitoring - water Division (FTs 382-2849).




APPENDIX I
CALCULATING PENALTIFES

. A metal finisher encounters an operational prcblem--a
chelating agent is released to the wvastewvater in excess of
enforceable effluent limitations. The release of the pollutants
was an exceptional and unintended event and was not attributable
to faulty design or inadequate treatment facilities, and the
violator took timely corrective action. Consequently, the
violator in this case may claim SOU to limit his liability.
Because the wastewater contains significant concentrations of
chelated chromium, copper, and nickel, effluent parameters for
all three pollutants are vioclated. These violations continue for

3 days. Assume that EPA is seeking civil penalties at $25,000
per day for each violation.

A. Daily Maximum Violations
No SOU Limitation on Liability

The above example displays 3 violations (one for each
pollutant parameter violated), each vioclation continuing for 3
days. The statutory maximum penalty is calculated by multiplying
3 viclations x 3 days x $25,000 per day for each violation--for a
total of $225,000.

S0U Limitation on Liabilitv

Where the SOU limitation on liability applies, the three
pollutant parameter violations are counted as one viclation for
purposes of calculating statutory penalties. This would not
impact "per day" penalties. The statutory maximum penalty in
this context is therefore calculated by multiplying 1 violation
(due to the single cperational upset) x 3 days x $25,000 per day
for each violation--a total of $75,000.

B. Monthly Average Violations

In addition to the daily maximum violations, monthly average
violations may also be counted. Assume the exceedances
attributable to the SOU also resulted in the violatiocn of the
monthly average discharge limitation for each of the three
pellutants. :

No SoU Limitation on Liability

. ~ Where no SOU is involved, the penalty for monthly
average violations is calculated by multiplying the number of
parameters violated (3) x 30 days per month x $25,000 per day--a
total of $2,250,000. To this number is added the penalty .
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calculated for the daily maximum violations ($225,000), for a
grand total of $2,475,000.

inele jonal U Limitati

Application of SOU to limit liability for monthly average
violations turns on the question of whether the monthly average
pollutant parameter would pot have been violated but for the
daily maximum exceedances that resulted from the SOU event. 1If
all of the monthly average parameters would Dot have been
viclated but for the exceedances resulting from the SOU event,
then only one violation is counted for each day during the month -
that the monthly averages were viclated, e.g. 30 days x 1
violation/day x $25,000/violation = $750,000 penalty. The da:-
maximum violations that resulted from the SOU are not counted
separately.

If the monthly average pollutant parameter exceedances would
have occurred regardless of the SOU event, then the violations of
the monthly average parameters do not merge. Rather than
counting one vioclation per day for each day in the month for the
monthly average exceedances, three violations are counted. The
penalty for the daily maximum parameter exceedances, still
limited by the SOU, is added to the penalty calculated for the
monthly average violations. Therefore, in this example, the
statutory maximum penalty equals 30 days x 3 monthly average
violations/day x $25,000/viclation + 3 days x 1 daily maximum
violation/day x $25,000, for a total penalty of $2,325,000.

C. Changes in parameters violated

Modify the example by having the "single operational upset"
cause the following: one chromium violation on day 1, cne
chromium and one copper vioclation on day 2, and one nickel
violation on day 3, as well as a violation of the monthly average
for chromiunm.

No Single Operational Upset Limitation on Liabilitv

To calculate this penalty, the penalties for daily maximum
and average vioclations for each parameter are added together. For
chromium there is 1 daily maximum violation x two days x $25,000
per day for each violation--a total of $50,000. In addition, for
chromium there is 1 monthly average violation x 30 days x $25,000
per day for each violation--a total of $750,000. For copper there
is 1 daily maximum violation x 1 day x $25,000 per viclatign for
each day--a total of $25,000. Likewise, for nickel there is 1
daily maximum violation x 1 day x $25,000 per violation for each
day--a total of $25,000. This results in a grand total of
$850,000. ' .

Single operational Upset Limitation




Again, the calculation of the penalty where an SoU is
involved depends on whether the monthly average violation would
net have been violated but for the exceedance attributable to the
SOU event:. 1If this violation would not have occurred but for the
SOU related exceedances, all of the days of daily maximum
exceedance merge with the days of monthly average exceedance,
therefore the penalty is equal to 30 days x 1 violation per day x
$25,000, for a penalty of $750,000.

If the monthly average violation would have occurred
regardless of the SOU related exceedance, then the days of daily
maximum exceedances do not merge with the days of monthly average
exceedance. In this example, the penalty, in this instance, is
computed by adding to the 30 days of monthly average violation
the three daily maximum violations (the two violations on day two
counted as one due to the SOU limitation) for a total penalty of
$750,000 + $75,000 = $825,000.

D. Violations not Associated With a Single Operational
Upset

Assune that an SOU occurs resulting in violations as
described in part A, above. 1In addition to the vioclations
described above, on day 2 the cyanide treatment system fails, due
to some cause other than a single operational upset, resulting in
a one day violation of the cyanide limit.

In this situation, the cyanide exceedance would not merge
with any other exceedance, either daily maximum or monthly
average, and would be counted as an additional $25,000 to be
added to the penalty.

»




_ APPENDIX 2
More Examples of Calculating Penalties in the Context of a
Single Operational Upset
Consider the following scenario:. during a single month,

Regulatee X, who owns and cperates Facility X, and who possesses -
an NPDES permit regulating discharges from Facility X,
experiences five separate and distinct SOU events. These events
occur on days 1-2, 10, 17, 23,and 29. The SOU events cause all
of the permit effluent limitation exceedances that take place

during this month. All the procedural preconditions for claiming
SOU have been satisfied including efforts to mitigate.

Regulatee X's NPDES permit controls discharges for two
pollutants, but establishes two parameters for each pollutant, a
daily maximum and a monthly average. The sampling for pollutant
A is taken daily, but for pollutant B samples are taken weekly.

On day 1, SOU Event I causes two days of violation of
the daily maximum effluent limitation for pollutant A, but not
pollutant B. (Pollutant B was sampled on these days. The
quantity of the discharge on both days was 77 lbs/day). Although
Regulatee X takes all feasible mitigative steps the violation
continues for two days. On each of these days the daily maximum
limitation for pollutant A is violated. On day one the
concentration of the discharge is 40 mg/l; on day two it is 3s
mg/l. These violations are so severe that, at month's end,
averaging the 30 pollutant A samples taken during the month, it
is determined that the monthly average would not have been
exceeded BUT FOR these two days of exceedance, caused by this sou
event. '

It is also determined at month's end that the monthly
average limit for pellutant B has been exceeded but, in this
case, the monthly average would have been exceeded regardless of
th; exceedances caused by the SOU event that occurred on days one
and two. ) '

. On day 10, SOU Event II causes a vioclation of the daily
maximum effluent limitation for pollutant B (105 lbs/day). This
is known because a sample was taken on this day. At month's end,
it is determined that the monthly average limitation for
pollutant B would not have been exceeded but for the exceedance
of Pollutant B caused by this SOU event.

On day 17, SOU Event III occurs. It does not cause an
exceedance of either the daily maximum or monthly average
limitations for pollutant A. It is unknown whether the daily
maximum or monthly average limitations for pollutant B are

exceeded because no sample of Pollutant B was taken on this day.

on day 23, SOU Event IV causes violations of the daily
maximum limitations for both pollutants A (5.0 mg/l) and B (115
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lbs/day), both of which were sampled. At month's end it is
deterzined that the monthly averages for both of these polluta:
would not have been violated but for the exceedances caused by
this SOU event.

on day 29, SOU Event V occurs. It does not cause a
viclation of the daily maximum effluent limitatien for either
pollutant A or B but the levels of the pollutants exceed the
monthly average limitation. As determined at month's end, the
monthly average limitation for Pollutant. A would have been
violated regardless of this exXCeedance, as a result of the
exceedances caused by SOU event I. The monthly average
limitation for Pollutant B was exceeded by an amount such that
the average for the month would not have been violated but for
this discharge.

SQU _Event DRay Bollutant Limit(Dailv/Mehiv) DRischarge Level
I 1 A 2.0/1.5 mgsl 40 mg/1
2 A 2.0/1.5 mg/1 35 ng/1
1 B 100/75 1lbs/day 77 lbs/day
2 B 100/75 lbs/day : 77 lbs/day
Iz 10 A 2.0/1.5 mg/l 1.2 mg/l
10 B 100/75 lbs/day 105 lbs/day
III 17 A 2.0/1.5 mg/1 1.0 mg/l
17 B 100/75 lbs/day NOT SAM™
v 23 A 2.0/1.5 mg/l 5.0 mg/1
23 B 100/75 lbs/day 115 1lbs/day
v 29 A 2.0/1.5 mg/1 1.6 mg/1
29 B 100/7% lbs/day 98 lbs/day

Sounting the Violations -

SOU Event I: The only pollutant parameter violated is for
Pollutant A. Thersfore, there is one daily maximum violation on
each of days one and two. In addition, the monthly average for
Pollutant A is exceeded and would not have been exceeded but for
the discharges related to SOU event I. In this case, for
Pollutant A, the monthly average violation on days one and two
merge with the daily maximum vioclation on those two days. The
total number of days of vioclation of Pellutant A, for both the
daily maximum and monthly average violations, is 30.

, Thcidaily maximum limitation for Pollutant B is NOT violated
-on either day that SOU Event I is ongoing. Further, the monthly
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average violation for Pollutant B would have been violated
regardless of the violations attributable to SOU Event I.
Consequently, these days of monthly average viclation do not
merge with the days of violation of Pollutant A.

SOU Event II: The daily maximum and monthly average parameters
for Pellutant B are violated as a result of this SOU event. The
monthly average parameter for Pollutant B would not have been
violated BUT FOR the exceedance caused by SOU Event II.
Therefore, the daily maximum violation on day 10 (the date of SOU
Event II) and the day of monthly average violation for this date
nerge, leaving a grand total of 30 days of vioclation attributable -
to SOU event II. These days of monthly average viclation do not
merge with the days of monthly average vioclation of Pollutant A,
caused by SOU Event 1, because the exceedances were caused by
different SOU events.

SOU Event III: The only issue presented by SOU Event III is what
effect, if any, does an SOU event whose consequences are unknown,
have on the determination of which pollutant parameter
exceedances merge. The answer is that without sampling data, a
regulatee will not be able to limit its liability based on the
occurrence of an SOU event.

SOU Event IV: The daily maximum and monthly average parameters
for both Pollutants A and B are exceeded. Both monthly averages
would not have been exceeded but for this SOU Event. As a
result, all of these vioclations merge, for a total of 30 days of
violation attributable to this SOU event. (0Of course, the
greatest number of days of meonthly average violation that may
occur in a given month is equal to the number of days in the
month. Therefors, as is the case here, because the monthly
average wvas already deterained to have been viclated for both
pollutants, no additional days of monthly average viclation
actually accrue, although one more day of daily average vioclation
is tallied for this month.

SOU Event V: The discharges caused by SOU Event V result in
exceedance of the monthly average parameters for Pollutants A and
B. As determined at month's end, the monthly average parameter
for Pollutant A would have been violated regardless of the
exceedance caused by this SOU event. The monthly average
parametsr for Pollutant B would not have been violated BUT FOR
the excesedance caused by SOU Event V. Consequently, no days of
violation for pollutant A and B merge as a result of SOU Event V.




APPENDIX 3
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REIENSE

EFFECT: - In Calculation of
Penalty liability, certain
‘'viclations are counted as
one vioclation.

Available by statute, no permit
permit provision hecessary
in either state or federally
issued permit,

Available where violations are
viclations
of either water quality or
technology-based effluent
limitations.

Proper pollution controls mugt
be in place (including Proper
design ana adequate treatnent).

Available where Permit limita-
tions are based on water
quality standards. ‘

Prior notice not an explicit
requirement of proot,

Incident must pe exceptional
and unintentional (unknowing) ,
but not Necessarily unavoidable.

Condition must be temporary (i.e.
necessity to take timely
Corrective and/or nitigative
Reasures vhere possible or
Practical).

Lack of prtQ.ntativ. maintenance
Day not be the basis for a
claim of sov.

Unless "knowing® eor "intentionalv,
contributing operator error and
Careless or improper operatiocn
may be the cause of a single
Operational upset.

BESHLAIQBI.EEEEI(

EFFECT: Certain eXceedances
not considered to be
violations,

Must be PTesent ag Provision
in state issued Permit.

Available only where

are of tcchnology-basod
effluent lini;ations.

Not available where permit
linitations are based ¢
water quality standards.

Prior notice is explicitly
required. }

Incident muge ho excep~
tio 0 uniatcnticnal,
and unavoidable.

Contributing operator error,
and carsless or improper
operation may not be a
cause of a single
operational upset.




